PUBLIC LIABILITY -DEFECTIVE WORKMANSHIP
Article written by Colin Scott – Risk Manager at Renasa Insurance Company Limited
The Defective Workmanship cover is designed for the business venture which is involved in the maintenance and repair of goods.

For the purposes of determining whether it may be necessary to offer your client “Defective Workmanship” as an extension under his General Public Liability policy, I have summarised and paraphrased the salient areas from the Public Liability policy available in our market.
The Public Liability policy defines the events covered as follows:-
“Damages which the insured shall become legally liable to pay consequent upon accidental death of or bodily injury to or illness of any person, or accidental loss of or physical damage to tangible property occurring within the territorial limits during the period of insurance in the course of or in connection with the business.”

This wide definition of the events is then restricted by exceptions. The exceptions which are relevant for the purpose of this discussion as to whether the insured requires to extend the policy to include Defective Workmanship cover include:
“The company will not indemnify the insured in respect of damage:
a) to that part of any property on which the insured are or have been working if such damage results directly from such work;” and
b) occurring after the completion and handing over of any work and caused by or through or in connection with any defect in or omission from such work.
By including the “Defective Workmanship” extension, the above exceptions are deleted from the policy and this has the effect of including cover for that part of any property on which the insured has worked after the handing over of such work. However, when deleting the exclusions mentioned above it is practice to introduce more specific exceptions which apply to the “Defective Workmanship” extension so that the cover excludes:

i) rectifying or recalling defective work;
ii) inefficacy of such work - that is the work or product not working as well as it should work;
iii) work that has not been handed over i.e. work in custody or control of insured;
iv) defective design; and

v) work on aircraft or parts of an aircraft.

If one refers to the general exclusions under the policy you will find amongst others that death or injury to persons employed by the insured as well as loss or damage to property belonging to the insured and property in the custody or control of the insured is excluded. 

We now find that the insured who is in the business of repair and maintenance has cover for death and personal injury to third parties (other than his employees who would be covered in terms of the Compensation of Injury and Disease Act 1993) and/or damage to third party property which results from the defective work but only after the work has been handed over. The insured is not covered for redoing the faulty work or for any liability which can be attributed to the work not performing the function efficiently or at all. 

To better understand this the following example may be helpful:-
For the purpose of this illustration, the insured’s business is described as “ Plumber”.
The “Plumber” is called out by a home owner because of water leaking at his home. On arrival the plumber finds that the latco valve has been fractured and is the cause of the loss of water. The plumber replaces the valve but he fits a low pressure valve to a high pressure water system. After testing, the work is handed over by him and he leaves the premises. Within a day or two the replacement valve fractures, because of the higher water pressure and in so doing, causes water to damage the ceilings of the home plus damage to some of the contents.
The “Plumber’s” client approaches him to rectify the damage to buildings and contents as well as to redo the work which he was originally commissioned to do. 

If the “Plumber” has the defective workmanship cover, his insurer will indemnify him by rectification of the clients building and contents but they will not pay for the labour for replacing the latco valve nor will they pay for the valve itself.
One may well ask the following questions: 

i) 
What would the situation have been if the “Plumber” had not had his General Public Liability policy extended to include defective workmanship? 
vi) What would the situation have been if the “Plumber” had fitted the correct latco valve but it had still fractured? 
vii) What does the basic Public liability policy cover?

In response to question i) the proximate cause of the damage to buildings and contents was a direct result of the plumber having installed the incorrect valve and he would have had no cover for the resultant damage but because of his negligence.  He would have been required to repair the damage caused to his clients property.
The answer to question ii) is more complicated but the simplified response is that in such a case the client would still approach the “Plumber” and the “Plumber” may be able to avoid paying for the damages if he were able to show that the valve was faulty. The plumber could then divert the claim to the supplier/manufacturer of the latco valve. In practice the plumber would more than likely have his liability policy extended to cover goods sold and supplied in which case his insurers would step in and rectify the client’s damages with subrogation rights against the supplier/manufacturer of the valve.
To question iii) there is no short answer. However, by example, this would cover the damage done by the insured if he was for example to drop a wrench causing death or injury to the client or damage to his property.
Either way, it is generally prudent that the defective workmanship extension be put in place.
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