Are smaller brokers really at a disadvantage in the market given compliance requirements and other supposed pressures?

Article by Danie Swart, Compliance and Internal Audit Officer
It is common knowledge that government aims to protect the consumer. Short term insurance regulations were set in place to provide consumer protection in terms of financial products and to enhance the industry’s integrity. This led to the implementation of the Policyholder Protection Rules 1998 & 2000 (“PPR”), the Financial Advisory Intermediary Services Act (“FAIS”) and the establishment of the FAIS Ombud. These steps ensured that the rendering of intermediary services and/or giving of advice in relation to financial products are done in a competent and open manner.
The contention emerged that “regulation of the industry would cause severe suffering to the small broker or ultimately bring about the end of ’the small broker era’”. The arguments were mostly centered around the fact that the small broker did not have the resources to deal with costs inherent in compliance and in containing the operational risks associated with being a broker. Simply, the lack of resources, time and a clear understanding of what FAIS is all about presented a daunting challenge for smaller broker. 

However, the truth is that most brokers would have complied with the ethos of FAIS before implementation - the market dictated it. The market required that brokers acted ethically and with knowledge of the financial services they offered in order to stay in business. The difference now is that brokers need to keep their own score and supporting evidence of the extent to which they comply with FAIS requirements and not only with what the market demands. 

So, what is it that brokers have to do to remain compliant and maintain their FAIS licenses? In broad terms brokers have to:-  

1. Remain fit and proper by:

a.  displaying the personal character qualities of honesty and integrity;

b. remaining competent (qualifications and sufficient experience) in the industry and operationally able (having the infrastructure needed to run a short term insurance brokerage);

c. fulfilling the responsibilities as a broker; and
d. remaining financially sound (solvent).
2. Have processes in place to ensure the registrar is informed of changes in the business particulars of the brokerage and keep a register of Key Individuals (“KI”) and Representatives (“Reps”) in place which keeps track of their fit and proper status.
3. Give proper advice which is suitable to its clients and ensure that the proper disclosures are made about the product, suppliers, all the intermediaries involved (ie the brokerage and all other providers that may be involved) and the financial products and services offered. The disclosures have to explain who is responsible for what and the costs associated with the products, including the remuneration relating to those products and any conflict of interest that may exist.
4. Employ the appropriate operational risk management methods or systems.
5. Deal with complaints and have an appropriate complaints procedure in place. 
6. Make known that the brokerage is licensed to trade by displaying the FAIS license in its offices, make reference in advertising and business documentation of being FAIS licensed.
7. Appoint a person who is responsible for ensuring compliance with FAIS (Compliance Officer).
But, in reality, how onerous is to comply with these requirements?
I contend that, if brokers follow the following three steps, in fact, remaining compliant is not the enormous task it at first appears:

Step 1:  Document internal procedures - a basic “How do I run my business” procedures document. This should include a new business procedure, a policy changes procedure, a claims procedure, policy cancellations or retentions procedure, a filing procedure, a disclosure procedure, a complaints procedure and an accounting procedure. This is perhaps a one day task.
Step 2: Review the procedures against the provisions of FAIS, where possible with the assistance of a compliance officer. If shortcomings are identified adjust the processes and document it accordingly to fulfill the legal requirements. This is perhaps another day’s work. 
Step 3: Routinely review your business (weekly, monthly or quarterly) by: 
a: Considering what the business achieved or where it has failed in new business written, policy changes, claims, claims rejections and cancelations. This should simply be time to reflect on the business identifying issues of concern that need to be addressed. The easiest and most time efficient way is to construct a basic checklist from the document compiled and checked in Steps 1 and 2 and to review this frequently. It should not take more than 15 minutes each week. The output will be the quick identification of shortcomings and a well documented review procedure. From this it is easy to decide how a broker should improve his/her business and processes to achieve better success in line with the provision of FAIS. Improvements decided upon should be dated and documented for future reference. 
The procedures document described above could constitute the required risk control document and the procedure improvements which flow from the suggested review process could constitute control improvements which mitigate compliance and/or operational risk. The routine review of the brokerage represents your monitoring procedure. Collectively they could constitute a basic Risk Management Plan. And that with a maximum of two days dedicated work and an allocation of 15 minutes per week. Furthermore, following the above steps will generally lead to substantial compliance without the need amend materially the broker’s  current procedures.
This being the case, compliance is not really the nightmare the smaller broker might at first think and should not influence smaller brokers to capitulate prematurely. Most small brokers will probably be surprised at how compliant they already are when they follow the steps suggested above. 
Compliance should be nothing more than a healthy habit to the small broker and should eventually become effortless. Once brokers achieve this,,of course, they will have a surer footing in the market.
So, if compliance, in perspective, is not the insurmountable task the uninitiated believe it to be, is the small broker really at a disadvantage?

Well,,large brokers, while they have stringent procedures in place to ensure that they remain compliant, need to maintain large back office operations to ensure compliance. Large brokers also spend enormous resources to develop their business models often with corporate red tape slowing implementation. They are, given their size, also not as flexible as smaller brokers who find it easier to adapt to market and legislative changes. Smaller brokers will often have closer personal ties with their clients and a clearer understanding of their needs. Smaller brokers are also often capable of identifying niches or micro niches in the markets they target. 

Then, there is other legislation which benefits small businesses, such as the skills development levy, where businesses with a wage bill of less than R 500 000 are exempt from having to pay levies and can have their training subsidized. This supports smaller brokers aiding adequate qualification Another benefit to smaller brokers is that BEE legislation allows exemption to Micro Businesses with turnover of less than R 5 mil which can be accredited with BEE ratings equivalent to black businesses irregrdless of their human resource composition. This should give greater access by the smaller brokers to both SME and big business clients.
Taking all these factors into account, and given that compliance is not quite the challenge many believe it to be, there should be little threat to the smaller broker who posseses an entrepreneurial flair in our industry and I believe that the small broker will continue to thrive.
